
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



644 9 VIRGINIA LAW REGISTER. [NOV., 

sion of Mathew Bryan prior to 1854 clothed him, and those claim- 
ing under him, with an indefeasible title to the property in question, 
it is unnecessary to notice the other matters of defense relied on 
and discussed. 
The decrees complained of are without error, and are affirmed. 

Affirmed. 

Editorial Note. — Questions arising under the law of adverse possession 
are among those most frequently presented for adjudication. State and fed- 
eral reports teem with eases upon the subject. Scarcely a number of the 
"Advance Sheets" appears, certainly from the southern and western courts, 
without one or more rulings in point. It has been discussed in recent years 
in Virginia alone to a degree which would suggest that, with the application 
of the doctrine of stare decisis to rules of property, the end must be in sight 
at least. But new phases constantly arise, or attacks are made upon former 
adjudications. The single question of importance pased upon in the prin- 
cipal case is the competency of evidence of general neighborhood repute of 
title. Upon this, the court follows the Federal Supreme Court in the case 
cited, although in Fry v. Slnwirs, 92 Va. 1 3, it had gone even farther and pro- 
nounced competent the declarations of deceased persons upon questions of 
ancient boundaries and corners, provided such persons had peculiar means 
of knowing the facts — such as surveyors or chain carries on the original 
survey, the owner of the tract or of an adjoining tract calling for the same 
boundaries, processioners and others having accurate information. In Reid 
v. Qarnett, 101 Va. — , 8 Va. Law Register, 723 and note, evidence of verbal 
denials of a right to an exclusive and adversary use of an easement for 
twenty years, and of verbal protests and remonstrances against its use was 
pronounced admissible. The weight of authority seems to be with the rul- 
ing in the principal case. To the same effect are Woods v. Coal &c. Co., 84 
Ala. 460, 5 Am. St. Rep. 303; Sparrow v. Hovey, 44 Mich. 63; McAuliffv. 
Parker, 10 Wash. 141; Mclnerney v. Beck, Id. 515. Contra, Walker v. 
Hughes, 90 Ga. 52; Casey v. Inloes, 1 Gill (Md.) 430, 39 Am. Dec. 658, and, 
apparently overruling the former case, supra, Ooodson v. Brothers, 111 Ala. 689. 



Leonard & Others v. St. John.* 

Supreme Court of Appeals: At Staunton. 

September 10, 1903. 

1. Evidence — Depositions — Retaking, vlhen allowed — Code, sec. SS6If. Since 
the enactment of sec. 3364 of the Code the deposition of a witness may 
be retaken without the consent of the court first obtained, and may be 
read on the trial if the court, in the exercise of a sound discretion, 

* Reported by M. P. Burks, State Reporter. 
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would have directed such re-examination. Prior to that enactment such 
was not the law, and previous consent of the court was necessary. 
Since that enactment the court may direct a deposition to be retaken, 
where justice seems to require it, or may permit it to be taken without 
consent under the conditions above mentioned, and in either case this 
court will not reverse the action of the trial court unless it is palpably 
erroneous. 

2. Running Water — Title to — Lapse of time. No lapse of time will bar the 

owner of land from having a stream flow through the same in its 
natural bed or channel, as he holds that right by the same title that 
he holds his land. 

3. Running Water — Original channel — Case in judgment. The evidence in 

this cause establishes the contention of appellees as to the location of 
the original bed or channel of the stream in the proceedings men- 
tioned, and shows unmistakably that the flowing of the stream on the 
land of appellee did not have its origin in the consent of appellant's 
grantor as contended by them, and hence is not revocable at their will. 

Appeal from a decree of the Circuit Court of Smyth county pro- 
nounced September 13, 1902, in a suit in chancery wherein the ap- 
pellee was the complainant, and the appellants were the defendants. 

Amended and affirmed. 

The opinion states the case. 

G. H. Fudge and J. H. Gilmore, for the appellants. 
N. G. St. John and H. N. Bell, for the appellee. 
Cardwell, J., delivered the opinion of the court. 

The complainant, A. F. St. John, and the defendants, William E. 
Leonard and others, own adjoining lands in Smyth county, sepa- 
rated by a public road, the general direction of which road is about 
north and south, and the division line between the two tracts being 
in the middle, or nearer the west line, of the road. On the east side of 
this road, just inside of the defendants' land, as inclosed, there is a 
strip of bottom and swampy land parallel to the road the whole 
length of the defendants' land bordering on the road, and extends 
over the road upon the complainant's land at several points. For- 
merly this strip of swampy land was unreclaimed for cultivation, 
and a stream rising upon a tract of land adjoining the defendants 
on the north passed onto the St. John land, then returning to the 
defendants' land and running in a zigzag course along the side of 
the public road onto the lands adjoining complainant and defend- 
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ants on the south, diverging at two points across the road into the 
land of the complainant. At the first point of diversion the stream 
ran on the lands of the complainant 11% poles, and then recrossed 
the road to the defendants' land. The second point of diversion 
was a few hundred yards below the first and 2% poles north of the 
southern line of the defendants' land, where the stream again 
crossed the road onto the complainant's land, and from there ran 
through his land 7 60-100 poles to the land adjoining him on the 
south. Complainant acquired, title to his land from his father, 
Berry St. John, and the defendants from their father, William 
Leonard; both of these ancestors (now dead) being the grantees 
of their respective lands from the same grantor, namely, David 
Winniford; Berry St. John acquiring title to the tract of 
land a part of which is now owned by the complainant about 
the year 1844, and William Leonard acquiring title to the 
land now owned by the defendants about the year 1851 or 1852. 
The complainant, in his bill for an injunction in this cause restrain- 
ing the defendants from interfering with his use of the water from 
the stream in question at the two points mentioned, and to require 
the defendants to restore the flow of the water upon his lands as it 
formerly flowed, makes the contention that at the time his father 
(Berry St. John) became the owner of the land, and before that 
time back to a period whereof the memory of man runneth not to 
the contrary, this branch or stream of running water ran from the 
northern part of the land of Berry St. John (now and for several 
years owned by the complainant) onto the land of William Leonard, 
now owned by the defendants, and did in its meanderings and while 
following in its natural bed and channel recross the public road to 
the St. John land at a given point, and while following its original 
bed and channel ran 11% poles thereon to a point below where it 
recrossed the road onto the Leonard land ; that, after running some 
distance on the Leonard land, following its natural bed and channel, 
it again crossed back to the St. John land, and ran thereon 7 60-100 
poles, passing onto the land now owned by Martin Lewis adjoining 
the lands of the complainant and defendants on the south. With 
the bill is filed a plat or diagram and certificate of the county sur- 
veyor, A. F. Bonham (which diagram or plat is spoken of in this 
record as the "Bonham Map"), showing the location of the lands 
of the complainant, the defendants, and others, the location of the 
branch or stream as running at present, and its natural bed and 
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channel where it ran over the lands of the complainant at two 
points, and designating and locating other points on the premises. 
After setting out that the branch or stream in question, following 
its natural bed and channel, ran twice upon the land of the com- 
plainant, as indicated on the Bonham map, from 1844 back to a 
period beyond which the memory of man cannot go, the bill further 
avers that this running stream upon the complainant's land was 
used and enjoyed by Berry St. John at the two places indicated on 
the Bonham map without protest, hindrance, interference, or ad- 
verse claim of the owner of the Leonard land, or by any person 
whomsoever down to the time when Berry St. John turned over his 
land to the management of his two sons, the complainant and N. C. 
St. John, in 1865 ; that a short while prior to 1861 William Leon- 
ard, under the claim of desiring to drain his land bordering on the 
public road, and through which the stream in question ran, cut a 
ditch from a point opposite or west of his residence to or near the 
southern boundary of his land, which ditch was just inside of his 
field, and ran parallel to the road, but was not on the bed or chan- 
nel of the stream, except at points in the Leonard land, the effect of 
which ditch, deepened from time to time by floods or otherwise, was 
to divert the water from the St. John land to a channel entirely on 
the Leonard land, except at the second or lower point of diversion 
to the St. John land as indicated on the Bonham map ; but as Wil- 
liam Leonard disclaimed any intention or purpose of diverting the 
water from the St. John land, and as the supply of water at the 
second or lower point of diversion to his land was sufficient for his 
purposes, Berry St. John acquiesced in the withdrawal of the water 
from the first or upper point of diversion ; that, after the digging of 
the ditch referred to, Berry St. John, and the complainant claiming 
under him, by means of a dam thrown across the stream, restored 
and repaired from time to time as occasion required, kept the water 
flowing in its natural bed and channel, as shown on the Bonham 
map, at the second or lower point of diversion, without objection, 
protest, hindrance, or adverse claim of any person or persons down 
to the year 1899, when the defendants removed the dam, and denied 
the right of the complainant to restore it, or to the use of the water 
from the stream ; whereupon the bill in this cause was filed, praying 
an injunction restraining the defendants from interfering with the 
complainant's right to the use of the water from the stream in ques- 
tion at the two points of diversion to his land as indicated on the 
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Bonham map, which injunction was granted. The defendants, in 
their answer, practically admit a number of the important facts 
alleged by the complainant in his bill, among which are that Berry 
St. John had the use of the water from the stream in question flow- 
ing onto his land from as far back as 1858 or 1859 to the time of his 
death, in 1869, and that thereafter those claiming under him were 
not deprived of the use of the water until 1899, when the defendants 
tore out the dam put across the stream by the complainant, which 
dam was made necessary by the deepening of the stream by the de- 
fendants from time to time, and refused to allow him to replace 
the dam, or by other means to restore the water to his lands. They 
further admit the legal proposition asserted in the bill that no lapse 
of time will bar the right of the owner of land to have a stream flow 
through the same in its natural bed or channel, "because he holds 
that by the same title he holds his land"; but they make the conten- 
tion that the stream in question never flowed in its natural bed and 
channel upon the lands of the complainant, as claimed by him, but 
was diverted thereto by the means of ditches dug by Berry St. 
John across the public road into his land with the permission and 
by the sufferance of William Leonard, which permission or mere 
license William Leonard, or the defendants since his death, had the 
right to revoke at will. 

Upon the hearing of the cause, on the pleadings, the exhibits 
therewith filed, and depositions of witnesses, the circuit court, over- 
ruling the exceptions taken by the defendants to the deposition of 
John L. Sanders and others retaken in the cause, and being of opin- 
ion that the complainant, by a preponderance of the testimony, is 
sustained in his contention that he "is entitled to the use of the 
water which heretofore, until diverted by the ditch of the defend- 
ant, flowed into and out of the land now owned by complainant, as 
shown by the map of A. F. Bonham, from F to G and from C to D, 
. . . and to have the said flow of water restored between those 
points," made its decree perpetuating the injunction theretofore 
awarded, and requiring the defendants to restore the flow of the 
water from the stream upon the lands of the complainant as claimed 
by him, and further ordering that, unless the defendants restored 
the flow of water to the land of the complainant at the points E and 
B indicated on the Bonham map, where it enters his line, within 
30 days from the date of the decree, then A. F. Bonham, appointed 
a commissioner for the purpose, should "go upon the land in contro- 
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versy with one or two hired laborers, and without any needless or 
avoidable injury to defendants, and restore the flow of the water to 
the lands of the complainant, employing the labor reasonably neces- 
sary to do so, and for the purpose may dam the ditch of the defend- 
ants and ditch the lands of the complainant to an extent reasonably 
sufficient to restore the flow of water to the lands of the complainant 
at the points indicated," etc. This decree we are asked to review 
and reverse. 

The first error assigned is to the ruling of the court allowing the 
depositions of John L. Sanders and others, taken a second time, to 
be read and considered. 

Prior to the insertion of section 3364 of chapter 164 of the Code 
of 1887 by the revisors, the deposition of a witness could not be 
retaken in any case without the consent of the court first obtained, 
and the granting of authority for the second examination was re- 
garded as being within the sound discretion of the trial court, and 
this court would not reverse the decree for that cause unless it ap- 
peared palpably improper for the court to have allowed the second 
examination (Fant v. Miller, etc., 17 Gratt. 187 ; Carter, etc. v. Ed- 
monds, 80 Va. 58 ; Booth v. McJilton, 82 Va. 827, 1 S. E. 137, 2 
Barton's Chan. Pr. 759) ; but since section 3364 of the Code, supra, 
went into effect, the deposition of a witness may be retaken in any 
case without the consent of the court first obtained, and may be 
read, if the court, upon application, in the exercise of a sound dis- 
cretion, would have made an order for such re-examination. With 
the statute in force, it is still within the discretion of the court to 
order the retaking of the deposition of a witness, if of opinion that 
justice requires it, as well as to allow the reading of a deposition re- 
taken without its consent, if the circumstances are such that the 
court would have made an order for such re-examination ; and this 
court will not, in either case, reverse the decree unless it can be said 
that the court exceeded the limits of a reasonable discretion, and 
therefore committed a palpable error. 

In this case the decree states that the second depositions of Jno. L. 
Sanders and others were allowed to be read "because the court, upon 
application, in the exercise of a sound discretion, would have made 
an order for such re-examination" ; and we are of opinion that the 
facts and circumstances testified to on behalf of defendants after 
the first deposition of John L. Sanders and others were taken 
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plainly show that the court did not exceed the limits of a reasonable 
discretion in reading and considering the depositions in question. 

It being too well settled to admit of controversy that no lapse of 
time- will bar the owner of land to have a stream flow through the 
same in its natural bed or channel, as he holds that right by the 
same title that he holds his land, the remaining issue in this case is 
purely one of fact, namely, whether the natural bed or channel of 
the stream in question is on the St. John's land at the two points in- 
dicated on the Bonham map and as claimed by appellee, or entirely 
east of the road on the Leonard side. 

E. D. Faris, an intelligent witness, 73 years of age, testifying for 
appellee, states that he owned after his father the land now owned 
by Martin Lewis adjoining the St. John and Leonard tracts on the 
south ; that he went to live on this adjoining land when 9 years of 
age, and lived thereon until 21 years of age; that he was then on 
and off the land until 1865, and on it 18 years after 1865, and since 
then a frequent visitor there; that he went to school on the St. 
John land, passing over the Leonard land to and from school, and 
had other opportunities of being familiar with the premises. He 
then states with apparent familiarity and accuracy the location of 
the stream in question as flowing in its natural bed or channel on 
the St. John land prior to 1865, and back as far as 1838 ; at the two 
points indicated on the Bonham map, and verified the map as cor- 
rectly showing where the stream flowed from his earliest recollec- 
tion, and states other facts corroborating his version as to where the 
stream flowed in its natural bed or channel originally. 

Ten or more other disinterested witnesses, showing their familiar- 
ity with the stream and its surroundings, some of them as far back 
as 1842, bear out the statement of the first witness Faris and the 
contention of appellee. The contention of appellee is also borne out 
by his own testimony, that of his brother, N. C. St. John, both of 
whom are over 50 years of age, and also by William Hutton, 74 
years of age, and who had lived on the Leonard land and adjoining 
it in his early life, examined as a witness for the appellants. 

To overcome this evidence appellants rely on their own deposi- 
tions and those of two other witnesses. The depositions of these 
two last-named witnesses show a total lack of knowledge and recol- 
lection of the premises upon which to rest the statements they 
make, and their respective statements are further discredited by 
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contradictions of themselves and of facts, admitted in the answer of 
appellants and in their own depositions. 

Nearly all the witnesses testifying to the ancient course or bed of 
this stream in question, carry it back as running upon the St. John 
land at the two points indicated on the Bonham map to a time prior 
to 1852, and before the land on the east of the stream was owned by 
William Leonard, and before the land on either side, except at a 
watering gap used by Berry St. John, was reclaimed or inclosed; 
thus showing unmistakably that the flowing of the stream across the 
road onto the St. John land did not have its origin in the consent 
of William Leonard about the year 1858, as appellants contend. 
Nor does the conformation of the ground bear out their contention. 
On the contrary, the circular bank at the two points on the St. John 
land indicated on the Bonham map and testified to by the witnesses, 
are physical facts, strongly tending to prove that the stream ran in 
its natural bed or channel as contended for by appellee. Appellee's 
land, along the course of the original channel of the stream at the 
first point of diversion across the road to his land slopes down from 
the west to the bottom through which the stream ran, and the chan- 
nel of that stream at that point has been filling up by washings 
from his land since the stream was withdrawn therefrom by the 
ditch cut by William Leonard, before mentioned, whereas a running 
stream would have kept the channel open, and caused the circular 
bank and the channel to remain as distinctly shown as they formerly 
were, according to the statements of a number of witnesses. 

Upon the whole case we are of opinion that the Circuit Court did 
not err in so far as it held that appellee is entitled to have the stream 
in question flow onto and out of his land from F to G and from C 
to D, as indicated on the Bonham map, and perpetuated the in- 
junction theretofore awarded restraining appellants from interfer- 
ing in any wise with appellee in the use and quiet enjoyment of the 
water of the stream as it originally flowed onto his land at the two 
points mentioned; but, as the water was withdrawn from his land 
where it entered thereon at E, and flowed from P to 6, the first or 
upper point indicated on said map, by William Leonard prior to 
1865, with the consent or acquiescence of Berry St. John until his 
death, and of appellee from that time to the institution of this suit, 
the decree should not have gone so far as to require appellants to 
restore the flow of the stream on to appellee's land at that point, 
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although the latter has not lost any of his rights to its flow there by 
his nonuser of the water at that point since it was withdrawn from 
his land by the ditch dug by William Leonard, and the decree in 
this respect will be amended, and, as so amended, will be affirmed. 
Such amendment of the decree, however, is not to be construed as 
taking from appellee the right to restore the flow of the water from 
the stream in question onto his land at point E indicated on the 
Bonham map, and to flow thereon and out of his land from F to G, 
should he elect to do so. Amended and affirmed. 



